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1. INTRODUCTION

This Paper presents an overview on the new modality of the Greater Tumen Initiative (GTI) to facilitate the transition of the GTI. This Paper has been prepared by the GTI Secretariat with the assistance of consultants
, as requested by the National Coordinators (NC) meeting on 30 July 2013, in Beijing. It provides an analysis on the transition of the GTI, the recommendations on the GTI’s new modality and a proposed Roadmap with timeframes, for the deliberation and endorsement of the member states. 

2. RATIONALE FOR THE TRANSITION
The Greater Tumen Initiative (GTI), formerly known as the Tumen River Development Programme (TRADP), is an intergovernmental regional cooperation mechanism between the member states of: China, Mongolia, Republic of Korea (ROK) and Russian Federation. With the administrative support by the United Nations Development Programme (UNDP), the GTI is committed to the accomplishment of the vision to build a great partnership for common prosperity among neighbours in Northeast Asia (NEA) and thereby promote regional economic growth and sustainable development through policy dialogue and implementation of projects in the energy, environment, investment, transport and tourism sectors.

The GTI has undergone two pivotal milestones in its development: The 1995 Agreements
 which established the cooperation mechanism among the initial member governments
; and the adoption of the Changchun Agreement and the GTI Strategic Action Plan (SAP) 2006-2015 in 2005, which affirmed the states’ agreement to extend the 1995 Agreements for ten years (2006-2015), and undertake a full ownership of the GTI through increased contributions of financial and human resources. 

The GTI, in its nature, is a hybrid cooperation mechanism between states and the UNDP. Whereas both member states and the UNDP are legal subjects under international law, the GTI has no legal personality and therefore cannot assume obligations or rights, or perform legal acts in its own name
. Consequently, while the decisions made by the member states are fully respected, the operational capacity of the GTI is restricted as it cannot enter into contracts to appoint its own staff or to receive or dispense funds Thus far, the GTI Secretariat and the Common Fund, to which Member States make financial contributions, is still administered by the UNDP
.
With recognition of the rising importance of regional cooperation, the member states have expressed their commitment to further promote the GTI as a member driven regional cooperation platform for sustainable development and prosperity of Northeast Asia, and expect the GTI to bring more tangible benefits to its member states through the implementation of concrete projects in the above mentioned priority sectors. However, under the current setting, the Common Fund is created only to cover the operation of the GTI Secretariat. The GTI does not have sufficient resources on its own to carry out large scale projects, in particular the capital intensive transport infrastructure projects; neither the capacity to mobilise investment from other public or private entities due to the lack of political guarantee and legally binding power. Also, the current GTI does not possess high-level political support which is also a key parameter to the success of regional cooperation. Therefore in the past years the GTI has had a limited capacity, largely concentrating on event organisation and the implementation of soft projects.

Recognising the current constraints of the GTI and the future prospect of regional cooperation in Northeast Asia, the member states have since 2008 been actively deliberating on various options, and eventually agreed
 to move forward the transition process of the GTI to becoming an independent legal entity with enhanced capacity to effectively operate on its own. A fully fledged GTI is foreseen to present more outcomes to fulfil the demand of the member states for regional economic growth and development.

3. RECOMMENDATIONS ON Legal Transition
While the long-standing goal of the GTI legal transition is agreed in principle, as re-affirmed in the Changchun Declaration 2010, Pyongchang Declaration 2011, Vladivostok Declaration 2012 and Ulaanbaatar Declaration 2013, the actual progress on the transition needs to be made in a more orderly and timely manner. Hence it is critical to accelerate the deliberation and consultation process in order to advance the completion of the transition before May 2016 when the current cooperation Agreements will expire
. Based on the previous discussions on the direction of the transition
, it is clear that the GTI should have a new modality with its independent legal personality, as agreed among the member governments, referring to the advantages and practices of other international organisations. 
The member states’ main advantage offered by the new organisation lies in its capacity for increased focus on cross-border cooperation and economic development in Northeast Asia, a mandate exclusive to the GTI, yet not attainable within the present arrangements of the GTI. In order for the new intergovernmental organisation to possess a full operational capability to meet the regional development demand, mobilise financial resources and implement specific regional projects at a competent and efficient level, it is essential for a higher-level political support such as Ministerial level. Furthermore, member countries will continue the discussions on the name of the new organization as part of transformation strategy.  
The new name may be considered to reflect the expanded scale of the cooperation, the nature as an intergovernmental platform, and its strategic directions in line with its mandate and vision. 
Based on the previous discussions among the member governments on the modality of the GTI
, and the summary above, the following recommendations may be drawn: 

· The new GTI scheme needs an approach that is both comprehensive and strategic. When implementing the plan based on a clear roadmap, member states are expected to pursue not only the transition of the organisational structure of an executing body like the GTI secretariat but also the strategic development of the GTI. 
· The new modality of the GTI’s organisational structure shall be an independent organisation encompassing its own legal personality and operational capacity, with temporal UNDP support, if necessary, until its final transformation into an independent entity. 

· The member states shall re-commit to the importance of high-level political support for the GTI and in this respect may upgrade the level of representation in the near future to the Ministerial level in order to improve efficiency for cooperation, resource mobilisation capacity, and to enhance coordination implementation.

· The new GTI may require re-branding its name in order to reflect the expanded scale of the cooperation (to eventual inclusion of other neighbouring states in Northeast Asia), the nature as an intergovernmental platform (rather than an initiative), and its strategic directions in line with its mandate and vision. 
3.1 Mandate and Objectives
The new Organisation shall be an intergovernmental platform for deepening economic ties between the member states in Northeast Asia through the implementation of strategically focused, pragmatic and result-oriented cooperation projects in priority sectors.
The Organisation shall have the vision to build a great partnership for common prosperity between neighbours in Northeast Asia, aimed to accelerate economic growth and promote sustainable development in the areas of: transport, tourism, trade and investment, energy and environment, and other areas such as, but not limited to, agriculture, subject to the agreement among four member governments.
The Organisation shall seek to strengthen mutual prosperity in the Northeast Asian region, and therefore it shall encourage the participation and accession of Japan, DPRK and other interested economies.  It shall extend partnerships with national and local governments, international development agencies, financial institutions and the private sector to mobilise support for regional economic cooperation.

The Organisation shall recognise the engagement of Northeast Asian local governments in regional economic cooperation and promote the dialogue between central and local authorities through the Northeast Asia Local Cooperation Committee (LCC). It shall foster the development and operation of the NEA EXIM Banks Association (EBA) to provide effective financing support to large-scale regional projects. It shall enhance public private partnerships to encourage investment and facilitate private-sector-led initiatives in the region.  It shall establish the network among NEA research institutions to become a brain trust to promote the economic cooperation and integration in Northeast Asia. 
3.2 Activities
The Organization shall focus on the following activities :
· Providing fora to create a favourable policy environment to support regional economic cooperation and development
· developing and implementing regional projects, within its legal capacity, in the identified priority sectors;
· supporting the capacity development of member states regarding their participation in regional economic cooperation and development
· coordinating national policies to foster regional economic cooperation and development
· facilitating public-private partnerships in project implementation and investment activities, and; 
· providing fora to enhance knowledge-sharing, research and public awareness of the region.
3.3 Structure of the Organisation 
In view of the mandate and objectives, the Organisation shall have the following organs to fulfil its functions:
· A Ministerial Council ;

· A Board of Senior Officials ;
· A Committee for each priority sector (e. g. Transport Committee, Tourism Committee, Trade and Investment Facilitation Committee, Energy Committee, Environment Committee, Agriculture Committee, etc); and A Secretariat.
The Ministerial Council is the key decision making body composed of the officials at ministerial level (Ministers/Vice-Ministers) representing each Member state. The Council shall be responsible to provide the Organisation with the necessary impetus for its development. It will define the major areas of activities of the new Organisation, endorse its agenda as well as main projects and initiatives in the priority areas of cooperation, approve the budget of the Organisation; the Board of Senior Officials (BSO) shall be responsible to coordinate the communication between the Council with the Sectoral Committees and the Secretariat. It shall make the necessary preparation for the meetings of the Ministerial Council, including consideration and preliminary approval of the projects, budget and other strategic documents of the new Organisation; the Sectoral Committees shall consist of senior officials from sector-related Ministries to oversee the activities of each Committee including the implementation of  projects in the fields of their interest; and a Secretariat, as an executing body of the Organisation, reporting to the Council through the board of senior officials. The chairmanship of the Ministerial Council shall follow the existing rotating system (inter alia Russia, Mongolia, China and ROK) for a period of one year 
In addition, there shall be the following affiliated bodies to the Organisation: NEA Local Cooperation Committee (LCC), NEA National Chambers Association, NEA EXIM Banks Association, and NEA Research Institutions Network, to facilitate the Organisation in promoting local government cooperation, private sector participation, development financing and academic involvement.

The overall structure of the Organization is subject to change in accordance with new circumstance as agreed by member states,

3.4 Secretariat and its staff
There shall be a Secretariat of the Organisation headed by the Secretary General who will be nominated by member states and endorsed by ministers in accordance with criteria developed by member governments. The Secretary General is selected from the nationals of the Member states on a rotational basis (inter alia Mongolia, Russia, ROK, and China) for a period of three years to carry out his or her duties and maintain high level services in accordance with regulations adopted by the Council. The staff of the Secretariat shall be composed of professional and administrative staff as well as seconded officers dispatched by member states. The nationalities of the staff of the Secretariat shall be balanced to fully accommodate all member states’ interest in a fair and equitable manner. If a new member joins, it is entitled to nominate the Secretary General, after one cycle among four existing members is completed. 
In the discharge of their duties, the Secretary General and the staff of the Secretariat shall not seek or accept instructions from any government or any other authority external to the Organisation. They shall refrain from any action, which might adversely reflect on their position as international officials. The Members of the Organisation shall respect the international character of the responsibilities of the Secretary General 
It is recommended that each priority sector has at least one professional staff member that has qualified skills and knowledge in her or his field. To this end, it is recommended that the conditions of service of the staff including the salary and social security scheme shall refer to commonly adopted international practices such as the standards developed by the International Civil Service Commission (ICSC).
Upon approval of the BSO the Secretariat may make appropriate arrangements for effective cooperative partnerships with other organisations, including international, intergovernmental and non-governmental organisations in both the public and private sector, with a view to further the objectives of the Organisation. 
Member countries welcome the proposal from the Chinese government to maintain the Secretariat of the new organization in Beijing.  The criteria and condition for the physical location of Secretariat shall be discussed and agreed by member countries. 
3.5 Legal Personality and Capacity 

The Organisation shall enjoy such legal personality and capacity both internationally and within the territory of each member state, as deemed to be necessary for the exercise of its functions. In particular, the Organisation shall possess legal personality and have the capacity:
· To conclude agreements with governmental and non-governmental parties as required to facilitate its mandate; 

· To enter into contracts for the receipt, administration and disbursement of funds, the establishment, management and implementation of projects, including procurement of equipment and services;
· To institute and defend itself in legal proceedings; and
· To recruit, appoint and administer its own staff and other personnel.

The Organisation shall be bound by a constitutive instrument (intergovernmental agreement or treaty) among the member states. This Agreement or Treaty shall be subject to ratification, acceptance or approval by the signatory States. Instruments of ratification, acceptance or approval shall be deposited with the Depositary.
A member state shall be designated as Depositary of the instrument. Upon ratification, a Member State shall transmit its ratification document to the Depositary. If the constitutional procedures of a Member State do not require ratification for entry into force, the Member State shall notify the Depositary when its constitutional procedures for entry into force have been completed. When ratification documents or notifications have been received from all Member States, the Depositary shall notify all Member States of the date of entry into force. 
3.6 Privileges and Immunities
The Secretariat, its staff and the representatives of Members shall be accorded privileges and immunities in the Member State in which it is headquartered, and may seek such privileges and immunities in other Members, as may be necessary and appropriate for the independent exercise of their proper functioning. 

The Secretariat and its staff shall be accorded taxes/customs duties exemption treatment in Member States in accordance with the relevant laws, regulations, rules and other related provisions of the state. 
The key principles of privileges and immunities accorded to the Organization shall be prepared and endorsed at the 16th CC Meeting in a form of agreement to be agreed by member countries. 
The above privileges, immunities and taxes/tariff exemption treatment shall be granted after member states agree, ratify or approve GTI’s transition into an independent intergovernmental organization and the related instrument entry into force. 
3.7 Financing and Budget
The Organisation shall obtain its financial resources through mandatory and voluntary contributions from Member States as well as other sources:

· The Organisation shall have an annual budget financed by annual contributions from the Member States. The formula for annual contributions to the budget of the Organisation should be drafted and agreed by the GTI Member States.  The annual budget shall be able to cover the core operational expenditures including salaries, travel and social security of staff, office equipment and supplies, conference services, building maintenance, communications, official vehicles, etc. and the implementation of those projects approved by the Ministerial Council. 
· Voluntary contributions from Members and non-Member States, international organisations, development agencies and funds, non-governmental organisations, private sector, or any other sources should be consistent with the financial rules to be adopted by the consensus of the Council, to cover expenditures for implementing projects and other activities in line with the objectives of the Organisation.
· In accordance with international practice, the host State shall provide the Secretariat with additional support including the provision of office premises as a complimentary contribution with no added charge, and other types of contributions.
The Secretariat shall manage the financial administration of the budget, and present to the Council through the Board of Senior Officials the annual budget estimate and financial status statement of the Organisation. The Board of Senior Officials shall review the annual budget estimate and the financial status statement presented by the Secretariat and make recommendations thereon to the Council. The annual budget estimate shall be subject to approval by the Council.

3.8 Transitional Provisions
Until such time as the Organisation (including its Secretariat) has been established as an independent entity, the GTI Secretariat shall serve and perform functions of the Organisation in consultation with the Member States, and with continuous support of the UNDP. 
4. Proposed Draft Roadmap
The proposed Roadmap (Annex 1) indicates the necessary actions and steps for the transition towards the establishment of the new Organisation, which is to be considered and endorsed in principle by the Member States.

Annex 1   ROADMAP FOR THE TRANSITION OF THE GTI TO AN INDEPENDENT ENTITY
* The time lines indicate the latest month for completion of the respective action.

	ACTIONS
	TIME
	ACTOR(S)

	Endorsement of Concept Paper and agree on the direction of the transition of GTI by the Consultative Commission
	17 September 2014 – 15th CC meeting
	All four Member States.

	Recruitment of legal advisor to draft constitutive document for the new Organization. 


	October – December 2014
	Legal Adviser in consultation with UNDP

	Endorsement of constitutive document by the National Coordinators
	January – June 2015
	All four Member States.

	Drafting of following texts:

- headquarters agreement 

- financial regulations

- staff regulations

- agreement on transfer of assets from UNDP

The drafts will be circulated to Member States for review and comments
	July -  October 2015

	Legal Adviser in consultation with UNDP

	Endorsement of constitutive document by the Consultative Commission
Approval and signature of the constitutive instrument 

(Entry into force of treaty is subject to any   constitutionally required ratification)
	October 2015 – 16th CC meeting 
	All four Member States.

	HQs Agreement: 

Negotiation, followed by signature on behalf of host country and new Organisation

(possibly, if agreement has no clauses on tax exemptions,  privileges and immunities, the host country does not require ratification for entry into force)
	October 2015 - June 2016

	Host country and Director of Tumen Secretariat assisted by legal adviser. (If HQ Agreement provides for tax exemptions, legal status and privileges and  immunities, the entry into force will be subject to ratification by the host country)

	Ratification and entry into force of the constitutive instrument as well as of the headquarters agreement
	June 2016

	All four Member States



	Endorsement of Financial Regulations and, procedures and criteria for selecting the Secretary General
	September 2016

	Approval by all Member States in the new Organisation’s Assembly

	Agreements on Transfer of staff, funds and physical assets from UNDP to the new Organisation
	October – December 2016

	UNDP and Secretary General of the new Organisation


END NOTES





� The Legal Advisor Peter Neumann (sponsored by UNDP) and the Consultant Donna Yoo (sponsored by the Chinese Government) have contributed to the drafting of this paper. 





� TRADP 1995 Agreements: 


   - 1995 �HYPERLINK "http://www.tumenprogramme.org/tumen/programme/committee_agreement"�Agreement on the Establishment of the Tumen River Area Development Coordination Committee� 


   - 1995 �HYPERLINK "http://www.tumenprogramme.org/tumen/programme/commission_agreement"�Agreement on the Establishment of the Consultative Commission for the Development of the Tumen River Economic   Development Area and Northeast Asia�.


   - Memorandum of Understanding on Environmental Principles Governing the Tumen River Economic Development Area and Northeast Asia (signed in New York on 6 Dec. 1995)





� The five founding members of GTI included: Peoples Republic of China (PRC), Democratic People’s Republic of Korea (DPRK), Mongolia, Republic of Korea (ROK) and Russian Federation. DPRK withdrew from the GTI in November 2009.





� Referenced from: ROADMAP on Transition of the Greater Tumen Initiative from a UNDP Program to an Intergovernmental Organization, IV. Implications of Transformation of the GTI into an Independent International Organization, 17. Legal Aspects, by Dr. Peter Neumann, Legal Advisor, Prepared on 26 November 2009.





� Ibid., II. Background, 12. Secretariat, by Dr. Peter Neumann, Legal Advisor, Prepared on 26 November 2009.





� Ulaaanbaatar Declaration 2009; Changchun Declaration 2010; Pyongchang Declaration 2011; and Vladivostok Declaration 2012.





� The 1995 Agreement on the Establishment of the Consultative Commission for the Development of the Tumen River Economic Development Area and Northeast Asia, which was signed on 6 December 1995 and actually took effect on 1 May 1996; and the exchange of letters between UNDP and the member states in 2007 that constitutes an Agreement on the Understandings Concerning the GTI.





� Previous Discussions and Documents on GTI Legal Transition Reviewed:


ROADMAP on Transition of the Greater Tumen Initiative from a UNDP Program to an Intergovernmental Organization (By Dr. Peter Neumann, Legal Advisor, 26 Nov. 2009)


Roadmap Timetable for GTI Legal Transition (By Dr. Peter Neumann, Legal Advisor, Jun. 2009)


Proposal of GTI transfer to APEC modality, Proposed by ROK NC, Mr. KIM Dong-Gi (14 May 2010)


Concept Paper on GTI Legal Transition into an Independent International Entity (June 2010)


NC Meeting (12 Apr. 2010 & 01-02 Jul. 2010)


NC Meeting (31 Aug. 2010); 11th CC Meeting of the GTI, Changchun Declaration (01 Sep. 2010)


NC Meeting (25 Aug. 2011); 12th CC Meeting of the GTI, Pyeongchang Declaration (28 Sep. 2011)


NC Meeting (03 Mar. 2012 & 09 Aug. 2012) UNDP Discussion Paper on the transition of the GTI 


13th CC Meeting of the GTI, Progress on the GTI Legal Transition (10 Oct. 2012, in Vladivostok)


13th CC Meeting of the GTI, GTI SAP 2012-2015 (10 Oct. 2012, in Vladivostok)


NC Meeting Report, 30 July 2013 (updated on 10 Aug. 2013)





� Previous Discussions and Documents on GTI Legal Transition Reviewed:


ROADMAP on Transition of the Greater Tumen Initiative from a UNDP Program to an Intergovernmental Organization (By Dr. Peter Neumann, Legal Advisor, 26 Nov. 2009)


Roadmap Timetable for GTI Legal Transition (By Dr. Peter Neumann, Legal Advisor, Jun. 2009)


Proposal of GTI transfer to APEC modality, Proposed by ROK NC, Mr. KIM Dong-Gi (14 May 2010)


Concept Paper on GTI Legal Transition into an Independent International Entity (June 2010)


11th CC Meeting of the GTI, Changchun Declaration (01 Sep. 2010)


12th CC Meeting of the GTI, Pyeongchang Declaration (28 Sep. 2011)


UNDP Discussion Paper on the transition of the GTI (Presented at NC Meeting on 09 Aug. 2012)


13th CC Meeting of the GTI, Progress on the GTI Legal Transition (10 Oct. 2012, in Vladivostok)


13th CC Meeting of the GTI, GTI SAP 2012-2015 (10 Oct. 2012, in Vladivostok)


NC Meeting Report, 30 July 2013, in Beijing (updated on 10 Aug. 2013)
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